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OPPOSITION TO SOUTHWESTERN BELL'S
PETITION FOR RECONSIDERATION

Capital Network System, Inc. ("CNS"), by its
undersigned attorneys, hereby opposes the "Petition for
Reconsideration of Southwestern Bell Telephone Company"
("Petition") filed on January 11, 1993, in the above-captioned
proceeding.

CNS is an interexchange carrier ("IXC") headquartered
in Austin, Texas. Its primary business is the provision of high
quality, operator-assisted calling services to the public. As a
competitive operator services provider ("OSP"), CNS has continued
to receive literally thousands of calls each day from American
Telephone & Telegraph Company ("AT&T") cardholders who -- using
the "O+" dialing instructions on their Card Issuer Identifier
("CIID") cards -~ are connected automatically to CNS's network.
Because AT&T continues to refuse to provide CNS with the
information it needs to complete these CIID card calls and
because the FCC has failed either to prohibit AT&T from using ‘/
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they hear the announcement of AT&T or a LEC." 2/ CNS opposes
Southwestern Bell's proposal because it is based upon a faulty
premise and because it would promote the type of calling patterns
that the Commission already has found not to be in the public
interest.

Southwestern Bell's Petition is based on a faulty
premise because it assumes that the FCC's decision to reject the
"0+ public domain® proposal and instead to impose "educational"
requirementé on AT&T was lawfully sufficient and sound as a
matter of policy. 1In fact, the Commission's Order is unlawfully
arbitrary and capricioué since it is, inter alia, contrary to the
record evidence in this proceeding and because the limited nature
of the relief provided to OSPs is not in the public interest.

The record in this proceeding overwhelmingly demonstrates that to
solve the problems caused by AT&T's anticompetitive use of CIID
cards the Commission must, at a‘minimum, establish "0+ public
domain" access requirements on the use of AT&T's CIID cards. ¥
Nothing short of such action meets the Commission's legal
obligation to establish rules that are rational and in the public

interest. U For this reason, CNS supports the petitions for

¥ petition at 4.

¥ CNS Reply Comments at 10-18. See also Petition for
Reconsideration of Competitive Telecommunications Association
("CompTel") at 7-16; Petition for Reconsideration of LDDS
Communications, Inc. ("LDDS") at ii-iii; Value-Added Petition at
1, 3.

' 47 v.s.c. §§ 151, 154(i); Nader v. FCC, 520 F.2d 182, 192-93
(D.c. cir. 1975); competition in the Interstate Interexchange
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reconsideration filed by others in this proceeding who have
requested that the Commission revisit its refusal to adopt the
"0+ public domain" proposal ¥ and opposes the Petition filed by
Southwestern Bell.

CNS also opposes Southwestern Bell's Petition because
it assumes that for both intralATA and interLATA calls the
Commission can solve the problem of callers being "mislead if
they follow[] AT&T's educational materials" ¥ by just modifying
the Commission's "educational™ requirements. That assumption is
incorrect. For the Commission to solve the serious,
anticompetitive problems caused by AT&T's use of CIID cards, it
must take stronger, pro-competitive action such as adoption of
the "0+ public domain" proposal.

As correctly explained in other petitions for
reconsideration, the Commission's failure to take appropriate
action in its Order was based on the incorrect, factual
conclusion that the costs of the "0+ public domain" proposal were
greater than its benefits. ¥ As a result, the Commission's

decision not to establish "0+ public domain" for those CIID cards

U (...continued)
Marketplace, 6 FCC Rcd 5880. 5881—82 (1991) ; Egligx_and_Bglge

zggili;igg_mhgjgzgz, Second Report and Order, 91 FCC 2d 59 61-62
(1982) (subsequent history omitted).

¥ gsee, e.g., CompTel Petition at 21; LDDS Petition at 1-2; MCI
Petition at 1; Petition of Phonetel Technologies, Inc. at 8.

% petition at 4.

1%  compTel Petition at 16-20; ITI Petition at 4-5; MCI Petition
at 2.






In addition, the Commission should not grant
Southwestern Bell's Petition because it would continue -- if not
make worse -- much of the customer confusion and improper cost
shifting that the Commission has correctly identified as being a
serious problem associated with the current use of AT&T's CIID
cards. W Specifically, Southwestern Bell suggests that the
Commission modify its educational requirements so that rather
than having the public place 0+ calls with their CIID cards from
only those telephones that show AT&T as the presubscribed
carrier, callers should instead be told to try to place their
intralATA "0+" calls from any telephone and merely hang-up if
they hear a bong tone from a carrier other than AT&T or the LEC.
Such an approach, which incorrectly assumes that callers always
know when their calls are "intralATA," will inevitably result in
making it more difficult for many interLATA and intralATA calls
(where intralATA competition is permitted) to be connected from
non-AT&T telephones to AT&T's and the LECs' networks and result
in further delay. This, in turn, will result in increasing
customer confusion and anger -- problems associated with the
current system that the Commission correctly recognized in its
order. 1

Furthermore, Southwestern Bell's approach would impose
substantial and unjustifiable access, switch and other costs on

OSPs other than AT&T and LECs. These costs would be incurred, of

%/ 14, at 7720.
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course, in transporting and handling the call until the first
bong tone is generated and the caller hangs-up when its calls
cannot be charged to an AT&T-issued CIID card. The imposition of
these substantial costs on 0SPs -- without the opportunity for
full cost recovery -- would not only be unlawfully arbitrary and
capricious, but also probably unconstitutional. ¥
For the reasons discussed above, CNS requests that the
Commission deny Southwestern Bell's Petition and grant the
petitions of these parties, like CNS, who are asking the
Commission to adopt the "0+ public domain" proposal.
Respectfully submitted,
CAPITAL NETWORK SYSTEM, INC.

By: ,2344ﬁ¢£J;é£SEIilité_
Randolph J. May

David A. Gross
Elizabeth C. Buckingham

SUTHERLAND, ASBILL & BRENNAN
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2404
(202) 383-0100

March 19, 1993 Its Attorneys

%/ The FCC's requirement that the OSPs submit to invasions of
their physical property likely constitutes a "taking" under the
Fifth Amendment. Such a regulatory "taking" could be
unconstitutional without just compensation. U.S. Const. amend.
V; lucas v, South Carolina cCoastal Council, 112 s. Ct. 2886, 2893

(1992); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 421 (1982).



CERTIFICATE OF SERVICE

I, Joan T. Prouty, hereby certify that a copy of the
foregoing Opposition to Southwestern Bell's Petition for
Reconsideration of Capital Network System, Inc. has been served
by first class mail, postage prepaid, on this 19th day of March
1993 to the following:

Hon. James H. Quello* Hon. Ervin S. Duggan*

Chairman ‘ Commissioner

Federal Communications Federal Communications
Commission Commission

1919 M Street, N.W., Room 802 1919 M Street, N.W., Room 832

Washington, D.C. 20554 Washington, D.C. 20554

Hon. Sherrie P. Marshall» Hon. Andrew C. Barrett*

Commissioner Commissioner

Federal Communications Federal Communications
Commission Commission

1919 M Street, N.W., Room 826 1919 M Street, N.W., Room 844

Washington, D.C. 20554 Washington, D.C. 20554

Cheryl A. Tritt, Esqg.* Gregory J. Vogt, Esqg.*

Chief. Common Carrier Bureau. Chief. Tariff Division, _

i.‘

1919 M Street, N.W., Room 500 Commission
Washington, D.C. 20554 1919 M Street, N.W., Room 518
Washington, D.C. 20554

Colleen Boothby, Esq.* Barbara Esbin, Esq.*
Associate Chief, Tariff Division
Tariff Division Common Carrier Bureau
Common Carrier Bureau Federal Communications
Federal Communications Commission

Commission 1919 M Street, N.W., Room 518
1919 M Street, N.W., Room 518 Washington, D.C. 20554
Washington, D.C. 20554
Mitchell F. Brecher Mary J. Sisak
Donelan, Cleary, Wood & Maser, Donald J. Elardo
P.C. MCI Telecommunications
1275 K Street, N.W. Corporation
Suite 850 1801 Pennsylvania Ave., N.W.
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Richard E. Wiley

Danny E. Adams

Steven A. Augustino
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
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Joan 7/7Prouty

* By hand



